IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH
ORIGINAL APPLICATION 181 OF 2017

DISTRICT : PUNE

Smt Vaishali Chandrakant Chaudhari, )
Working as Staff Nurse, E.S.I.S Hospital, )
Mohan Nagar, Chinchwad, Pune-19. )
R/o: Flat No. A-9, Raghunandan Society )
Vishranti Nagar, Vithalwadi, )
Sinhgad Road, Pune - 351. )...Applicant

Versus

1. The Medical Superintendent, )
E.S.1.S Hospital, Mohan Nagar, )
Chinchwad, Pune — 19. )

2. The Commissioner / Director,
[Administration],
E.S.1.S, having office at
Panchdeep Bhavan, 6™ floor,
N.M Joshi Marg, Lower Parel,
Mumbai 400 013.

[— ~— — — p—— PR

3. The State of Maharashtra,
Through Principal Secretary,
Public Health Department,
Mantralaya, Mumbai 400 032.

— et e e

...Respondents
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Shri AV Bandiwadekar, learned advocate for the Applicant,

Ms Savita Suryavanshi, learned Presenting Officer for the
Respondents.

CORAM : Shri Justice A.H Joshi {Chairman)
RESERVED ON : 03.10.2017
PRONOUNCED ON : 26.10.2017
ORDER
1. Heard Shri A.V Bandiwadekar, learned advocate for

the Applicant and Ms Savita Suryavanshi, learned Presenting

Officer for the Respondents. Perused the record.

2. The facts which are relevant to adjudication are listed

below as follows:-

(a) Government of Maharashtra has issued Recruitment
Rules for the post of Staff Nurse by notification dated
10.1.1964.

(b) Rule 2 of 1964 Rules contains following clause:-

“The selected candidates shall be on probation for
one year and shall have to pass the languages
examination according to the prescribed rules.”

(quoted from page 80 of Exhibit R-2).

(c) Government of Maharashtra has issued rules relating
to exemption in Hindi language by Notification dated
10.6.1976.

(Copy thereof is annexed as Exh. R-3, which is at page
81).

All five rules contained therein are relevant, which are
quoted below for ready reference:-
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9. ydien Rrergew da deen e, sEwR e &
e uRle aEE GHT-aE 3at A9 A@eAs IEA, A wel
ot Ada Fol, Feie Remura die quten feEda Eea erere
HE BRURAI A TG Aol 3Nt Yl 3UdeT® IBA.
ydfien RreaER of waar g adter amgdl swdi s IFAA sl
aflan 3t A0 @2AB IEIR AF. HA A BHAR FA T ey
378 e sradial &isn adtan el gt it .

2. Retis 9 3iEciar 9QUE ST Sl AT - A ¥Y TH L
At Rean s Aeh e aaE ws ad gut didfiet sten - e
& adlen 3wl AvauRs A T

3. Uagd Fseien IweaR @ FEeRar Gl ot JEEA Hiealdn
oTeATA THlet el 3mER a ea Bd udieten THesa Akl

9. B HIe GURR B SN TR Fefl TR defet
ST oN Gdlatian @ott Uagel #zosieal foear @ @Rl Glleiie
S A TR & ulal Il SR a gon-at HHa- Al vaad
FHeoel wat Il BT de VA, U AR Fd T TRDE
uflaricht At 2renEsIel SRR HIRIE Aci e

3 3 o wrad Rdla fedia Rea srien qadt 9y ad gd
dduedeq = wdtenl 3afl Ao R =il afiies daeme 3ad e
SueaEar A adai 3l Bdudea dwmd A

A ReEEER A wewea e afis ddede i
Fatar) s Resticora whan 3t gt fopat eaten aaen 9 ad gt Aldie
=1 Rl =ie 2 gldet @ ghle Td AAar Bl daeais T
eRERIA Heh sicgal A AeTe ian Hesdlel. A oG IFA STTHB
HHT-AT S Uedal AR HPE cAolel cAId AHAED! HewIE §IH

Applicant was appointed as Staff Nurse by order dated
10.2.2000. The order contains a condition:-

“o TR SHALAT BEAERAR AU ST Fte et Edl/Aud
st uf¥en il g0 31@ed 3.

(copy whereof is at Exh. B, page 24 and page 25).

Applicant did not pass the examination. Yet applicant
was granted annual increments, benefits of ACP
Scheme by order dated 18.2.2014, (Exh. C, page 26)
and fixed applicant’s pay of each amongst those.
Applicant’s pay was accordingly fixed at Rs. 15,280/ -
+ Grade Pay of Rs. 4300/- w.e.f 1.7.2013. (Exh. C at

page 27).
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By circular dated 23.9.2015, the Commissioner, ESIS
directed stopping of annual increments and recovery of
amount payed to the employees payed in excess of
their eligibility. (Exh. R-6, page 86).

The applicant’s pay has been revised and refixed. This
order of revision and of deduction of excess payment
which is dated 11.1.2016 (copy of whereof is at page
20).

Commissioner, ESIS, by order dated 20.1.2016,
directed that benefits of ACP scheme granted to the
employees who did not qualify according to the
conditions of service be withdrawn.

The Medical Superintendent, E.S.I Corporation
Hospital, Mohannagar, Chinchwad, Pune, issued an
order which is dated 03.03.2016 (copy whereof is at
Exh. D, page 28) and revoked the order dated
18.2.2014 (Exh.C, page 26) whereby the first A.C.P
was granted to the applicant on the ground that
applicant had failed to pass Hindi language Ad hoc
Board examination.

Applicant has prayed for quashing of order dated
11.1.2016 at Exh. A, pages 20 & 21.

3. The grounds of challenge are scattered, and are contained in

paras 6.12 to 6.28. All these grounds are opposed by the State.

4, In course of oral submission, learned advocate for the

applicant has isolated on following grounds. Summary of grounds

and the reply thereto are condensed for convenient reference as

follows:-

Sr.
No.

(1)

Ground number and Summary. Para
number of
Reply of
the State

Ground nos 6.12 & 6.13 ;. 14 & 15



5 O.A. No.181/2017

Respondent no. 1 has no authority

to pass order, rather it

should have been passed by Respondents
no 2 or 3.

(i1) Ground no 6.14 : 16
Prior show cause notice before issuing
impugned order is and hence principles of
natural justice are violated

(i) Ground nos 6.15 & 6.16: 17 & 18
Appointment order, particularly clause
5 thereof did not specify any outer
time limit for passing the examination,
nor it provided for consequences of
failure to pass the examination

(iv) Ground nos 6.17,6.18, 6.19 & 6.20 : 19, 20, 21
There is no nexus between passing of & 22
Hindi language examination with
applicant’s job. The Respondents
ought to have granted exemption.

It is not granted. The applicant
is meted with discriminatory treatment.

S. Learned Advocate for the Applicant has placed reliance on

following judgments:-

(a) Judgment of this Tribunal in O.A nos 144 /2017 & others
(Shri Mahadeo N. Jagdale Vs. Government of Maharashtra &
Others dated 7.9.2017).

(b)  Judgment of Hon’ble Supreme Court in State of Punjab &
Ors etc Vs. Rafiq Masih (White Washer’s case), Civil Appeal
No. 11527/2014) dated 18.12.2014.

6. Learned Chief Presenting Officer has placed reliance on the
judgment of Hon’ble Supreme Court in the case of High Court of
Punjab & Haryana & Others Vs. Jagdev Singh, Civil Appeal No.
3500 of 2006, dated 29t July, 2016.

A
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7. Applicant’s submission on which special thrust is given are

summarized as below:-

(i) The consequence of failure of a candidate to pass the
Hindi examination conducted by the Ad hoc Board
that the increment shall not be granted, was never told
to the applicant.

(1) Respondent no. 1, Superintendent, E.S.1.S Hospital,
Mohannagar, Chinchwad, Pune has ordered recovery,
who is not competent to issue order of recovery.

(iii)  Applicant has not been served with show cause notice
against recovery by the Respondents.

(iv)  There is no nexus between job done by the applicant
and passing of Hindi examination.

8. In so far as legal submissions are concerned, applicant has
placed reliance on White Washer’s case (supra) and argued that

recovery is not permissible.

9. Point :- (i) The consequence of failure of a candidate to
pass the Hindi examination conducted by the Ad hoc Board
that the increment shall not be granted, was never told to

the applicant.

Discussion :- The applicant’s submission that applicant was never
told the consequence of failure to pass examination is utterly false
on applicant’s own showing the stipulation contained in the order
of appointment. The record shows that applicant has placed on
record copy of appointment order which is at Exhibit ‘B’, pages 24
& 25. Para 5 of the order contains the condition, which is already
quoted in foregoing paragraph 2(d). Therefore ground referred to in

forgoing para 7(i) has no merit.
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10. Point :- (i) Respondent no. 1, Superintendent, E.5.L.S
Hospital, Mohannagar, Chinchwad, Pune has ordered

recovery, who is not competent to issue order of recovery.

Discussion :- In so far as the aspect of recovery to be ordered by
competent authority is concerned, communication of the decision
of recovery is done by the Superintendent. In fact recovery is
already directed by the Commissioner. The Respondents have
already placed on record the facts namely, Commissioner, E.5.1.5
has already ordered recovery of excess payment to be done. Even
the order granting ACP is set aside by the Commission or of

E.S.1.S. Therefore ground referred to in para 7(ii) has no merit.

11. Point :- (ilij Applicant has not been served with show cause

notice against recovery by the Respondents.

Discussion :- In so far as the aspect of recovery being done
without notice of show cause is concerned, it is pertinent to note
that applicant was not entitled to earn the increment. The
increments were apparently granted either inadvertently or
negligently and it may attract action against those who have
violated rules. However, applicant is not entitled either for
increment nor can she claim any exemption from recovery on the
ground whatsoever. Moreover, recovery is not in the nature of a
penal action for misconduct. On the other hand, it is in
consonance with condition of service, i.e. and as a condition on
which the order of appointment was issued and as per the
recruitment rules. Therefore, applicant is not entitled to claim
notice of show cause as a necessity under any mandatory
provisions of law. Moreover, whether a notice of show cause,
irrespective as to whether the order has civil consequences should
have been shown from any rules. Applicant could have shown that

notice of show cause was requirement of rules, which applicant
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has failed to show. In the case of present nature, where the
recovery 1s being done toward excess payment, principles of
natural justice do not apply as an inherent requirement. Therefore

point referred to in foregoing para 7 (iii) has no merit.

12, Point :- (iv) There is no nexus between job done by the

applicant and passing of Hindi examination.

Discussion :- In so far as ground contained in para 7(iv) is
concerned, it impinges upon the Recruitnient Rules. Applicant has
not challenged the Recruitment Rules on the ground of its
constitutional validity or legality on the grounds whatsoever.
Moreover, having joined employment upon accepting said condition
and having served for over 16 years, now applicant is estopped
from challenging said condition. Moreover said condition is
uniformly applied to all Government servants for more than five
decades. Hence, the challenge that condition has no nexus with
the job is a chance submission and does not have any legal

foundation.

13.  In so far as the aspect of precedents relied by both sides are
concerned, this Tribunal is undoubtedly bound by tests laid down

1in White Washer’s case (supra). Those five tests are quoted below:-

(1) Recovery from employees belonging to Class-1II and
Class-1V service (or Group ‘C’ and ‘D’ service).

(1)  Recovery from retired employees or employees who are
due to retire within one year, of the order of recovery.

(i)  Recovery from employees, when the excess payment
has been made for a period in excess of five years,
before the order of recovery is issued.

(iv)  Recovery in cases where an employee has wrongfully
been required to discharge duties of a higher post, and
has been paid accordingly, even though he should
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have rightfully been required to work against an
interior post.

(v) In any other case, where the Court arrives at the
conclusion, that recovery if made from the employees
would be iniquitous or harsh or arbitrary to such an
extent, as would far outweigh the equitable balance of
the employer’s right to recover.

14. Learned Chief Presenting Officer has relied upon the
judgment in the case of HIGH COURT OF PUNJAB & HARYANA &
ORS Vs. JAGDEV SINGH. It has to be tested whether what is the

effect of said judgment on the facts of this case.

15. 1t is well settled that the five tests are now crystalized and
those are settled the law. The judgment in the case of High Court
of Punjab & Haryana & Others Vs. Jagdev Singh, carves out an
exception, which is narrated in para 11 thereof. Said paragraph

No.11 is quoted below for ready reference:-

“11. The principle enunciated in proposition (ii) above cannot
apply to a situation such as in the present case. In the
present case, the officer to whom the payment was made in
the first instance was clearly placed on notice that any
payment found to have been made in excess would be
required to be refunded. The officer furnished an
undertaking while opting for the revised pay scale. He is
bound by the undertaking.”

16. Now the Law, as to in which situation, if the amount is paid
in excess can be recovered and when amount cannot be recovered

has fully crystalized.

17. In the present case, the reply filed by the State clearly
demonstrates that at the time of appointment, it was notified to the

applicant that applicant has to pass the examination and the



10 O.A. No.181/2017

result of failure to pass examination is retold, through G.A.D’s

circulars dated 10.6.1976 & 25.5.1981.

18. Learned C.P.O had argued that whenever benefits of
increment or A.C.P is given, cvery Government servant is required
by rules apart from the fact to furnish an undertaking that in the
event it is found that any amount is paid in excess or it is found
that Government servant is not entitled to receive the amount, it
shall be recoverable and shall have to be refunded, and without
such undertaking no arrears are paid. He has further argued that

applicant has not shown that any such undertaking is not given.

19.  Learned Advocate for the applicant has not argued showing
as to how on facts the judgment relied upon by the learned C.P.O
is not applicable to the facts of present case. In fact this silence

speaks.

20.  The judgment relied upon by the learned C.P.O will not apply
only if it is shown on facts that the amount were paid to the
applicant unconditionally. In fact, when it was fully notified to the
applicant that a Government servant who does not pass the
language examination earn increment unless he passes the
examination or is granted exemption or he crosses 45 years of age.
Thus applicant was not entitled to receive yearly increment, is a
consequence which is very well retold, as well it is well known

matter of public knowledge to every Government servant.

21.  Admittedly, applicant is below 45 years of age as per the age
shown in the Original Application, has not passed the examination

and has not been granted exemption.
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22. Thus, applicant’s case is covered by the exception recognized
by the judicial precedents, in case of the judgment in Punjab &
Haryana High Court employees case (supra) and also as discussed,
except condition No. (iii) from White Washer’s case, quoted in

foregoing paragraph no. 15.

23. In the result, by coherent reading of White Washer’s case
Civil Appeal No. 11527 of 2014 and case of High Court of Punjab &
Haryana & Ors, Civil Appeal No. 3500/2006, recovery which is
older than five years from the date of order cught not to be done
and all other benefits including grant that of scheme of A.C.P also

can be recovered.
24. In the result, OA is partly allowed as follows:-

(1) Recovery of increment paid to the applicant prior to
five years of the date of order, i.e. prior to January,
2009 should not be done. All other recoveries are not

touched and shall be done.

(11) Original Application is accordingly partly allowed.

)

Sd/-

(A.H Joshi,|J.)
Chairman
Place : Mumbai
Date : 26.10.2017
Dictation taken by : A.K. Nair.
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